Introduction
This chapter focuses on the motivations and the criminal process' dynamics that might lie at to proceed with his case, at risk of being found in contempt of court, because the lead Defence counsel in another case had been detained on allegations of genocide denial. 3 The
International Criminal Court (ICC) stated that after completing its investigation, it would ensure that anyone from its staff, detained by a Libyan military group during a visit to an accused, found responsible for any misconduct would be subject to appropriate sanctions. 4 Though quite different, these cases demonstrate that strong tensions arise at times between the activity of a Defence lawyer and that of other parts of the tribunal, such as the Bench, the Registry, or the Office of the Prosecutor (OTP). At times the Defence could also have a strained relationship with State authorities, which might be unsympathetic towards the accused, if not outright hostile. Consequently, these States might withhold cooperation with the Defence counsel, or threaten or even start legal proceedings against them.
The dilemma facing a Defence lawyer is how to resolve the tension which occasionally arises between the duty to assist the client effectively and efficiently and complying with the formal rules and regulations of the tribunals. 5 Adequately addressing and resolving these occasional tensions which arise between the duty to the client and the duty to the tribunal is important, lest they interfere with the fair administration of international criminal justice, the rights of the accused or the professional standing of the lawyer involved, both internationally and domestically. The administration of international criminal justice over the last 20 years has resulted in the creation of a community of Defence counsel practicing before different ICs, as well as domestically. 6 A number of cases and situations are used in this chapter to illustrate and emphasize the contours and limits of a Defence lawyer's duty to comply with the client's instructions and the duty to respect the formal rules of the tribunals before which they practice. This discussion will bring to the forefront the complexity ' Why we're prosecuting Peter Erlinder', The Guardian, 3 July 2010, at www.guardian.co.uk/law/2010/jul/03/why-prosecute-peter-erlinder. 4 7 Misconduct could also encompass failure to meet the standards of professional competence, due to a lack of sufficient understanding of the substantive and procedural framework applicable before a tribunal or negligence in carrying out core duties. After addressing why counsel may fail to heed orders from the bench or more generally to comply with formal rules of international criminal tribunals, it is argued that existing international mechanisms and procedures need to coordinate better with domestic ones. While the existing legal framework within which Defence counsels practice allows them certain leeway in deciding how to best further the interests of the client, every counsel needs to be aware that certain actions might trigger disciplinary proceedings and must be avoided.
The challenges and the role of Defence counsel in international criminal proceedings
Many perceive international criminal trials as purely legal processes where the Office of the Prosecutor (OTP), acting on behalf of the international community, investigates and prosecutes those most responsible for international crimes. While adopting the 'I follow the law' position might shield the Prosecutor from charges of political bias, it does not negate the political dimensions of prosecutorial decisions to prosecute the leadership of a country for international crimes, such as genocide, war crimes and crimes against humanity. The defendants tried before the tribunals often have a power base and varying degrees of support in the countries from where they originate. Past as well as recent history demonstrates that it is difficult to find another field of human activity where international law and politics are as closely intertwined as the administration of international criminal justice.
Our general understanding of what really transpires during international criminal proceedings seems to be hampered by a simplistic perception of international criminal justice as a fight of good versus evil, transferred from the battlefield into a courtroom. Little attention seems to be paid to the dynamics of the interaction and power-relations between different participants in international criminal proceedings. All participants, be they the Defence, the Prosecution, the Judges, the witnesses, the victims, or the State authorities, have different roles in the legal proceedings and often have competing interests. To a large extent, the success of these legal proceedings hinges on the cooperation between the tribunal and the State directly concerned, as well as on the cooperation with third States and the international community in a broader sense, including concerned international and regional organizations.
A Defence counsel has to be able to navigate this complex constellation of internal and external factors which may directly or indirectly influence their ability to mount an effective defence case.
Practicing before international criminal courts and tribunals is a challenging and demanding job. Given that a case continues over several years, and other related professional commitments even longer, Defence counsel must make a long-term commitment to the client and to the work of the court. 9 According to Art. 14 of the ICC Code of Conduct the relationship of client and counsel is one of candid exchange and trust, binding counsel to act in good faith when dealing with the client. Counsel has to abide by the client's decisions concerning the objectives of his or her representation and consult the client on the means by which the objectives of his or her representation are to be pursued. Art. 15 of the ICC Code of Conduct requires counsel to provide the client with all explanations reasonably needed to make informed decisions regarding his or her representation and ensure the confidentiality of communications with the client. 10 Art. 24 of the ICC Code of Conduct lays down the duties of counsel towards the court. This article provides that counsel shall take all necessary steps to ensure that his or her actions or those of counsel's assistants or staff are not prejudicial to the ongoing proceedings and do not bring the Court into disrepute; Counsel shall not deceive or knowingly mislead the Court and shall take all steps necessary to correct an erroneous statement made by him or her or by assistants or staff as soon as possible after becoming aware that the statement was erroneous; Counsel shall not submit any request or document with the sole aim of harming one or more of the participants in the proceedings; Counsel shall represent the client expeditiously with the purpose of avoiding unnecessary expense or delay in the conduct of the proceedings. Art. 25(1) of the ICC Code of Conduct provides that Counsel shall at all times maintain the integrity of evidence, whether in written, oral or any other form, which is submitted to the Court. He or she shall not introduce evidence which he or she knows to be incorrect. 11 Lawyers, which deal with the issue of disciplinary proceedings against lawyers, and require that complaints be processed expeditiously and fairly under appropriate procedures before an impartial disciplinary committee established by the legal profession, before an independent statutory authority, or before a court, and be subject to an independent judicial review.
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These principles provide for some safeguards for Defence lawyers involved in such disciplinary proceedings.
In examining the ethical issues that arise in the work of Defence counsel practicing before an IC, Rohan has noted the development of relevant ethical standards, while pointing out a number of remaining problems and possible solutions.
14 Notably, legal ethics at these in the style of advocacy between Defence lawyers coming from common law jurisdictions and those coming from a civil law background. Also, there are different understandings with regard to the autonomy of the Defence counsel from the client when deciding on the ends and means of representation which serve the client's best interests.
The general attitude of trial lawyers trained in the adversarial system is encapsulated in the words of Lord Brougham:
[A]n advocate, in the discharge of his duty, knows but one person in all the world, and that person is his client. To save that client by all means and expedients, and at all hazards and costs to other persons . . . is his first and only duty; and in performing this duty he must not regard the alarm, the torments, the destruction which he may bring upon others. co-counsel.
Formal and informal means for addressing professional misconduct
There are different ways of addressing professional misconduct by Defence counsel, which can be described as formal or informal. Gut refers to 'reliable gossip' as a means of non-legal regulation, which suffers from non-transparency, offers no procedural regularity and has no organized sanctions. sense, including instances of professional misconduct by Defence counsel. A number of cases based on this charge have been brought also against witnesses for giving false testimony or for refusing to testify, against journalists and former staff members for publishing confidential information, and against the accused for disrupting the proceedings. 28 Evidently, a tribunal has to be able to safeguard the integrity of its legal proceedings and their decorum against unlawful interference and obstruction. The ICTY may impose a sentence of up to seven years of imprisonment or a fine not exceeding 100,000 euros, whereas the ICTR may impose a maximum sentence of five years or a fine not exceeding 10,000 US Dollars. 29 Such interference which obstructs, prejudices, or abuses the tribunal's administration of justice, is mainly expressed in the intimidation of witnesses or in instructing them to make false statements, or in disclosing confidential information during the proceedings. There have been a number of cases also at the ICTR and the SCSL. RPE gives significant discretionary powers to the court to proceed with a case on offences against the administration of justice, depending on the seriousness of the offence and other relevant factors. This rule reflects the principle of positive complementarity, whereby the availability and effectiveness of prosecution in a State Party are considered and national proceedings encouraged. 38 The cooperation of the ICC with State authorities for these purposes finds support in Article 70, which requires each State Party to extend its criminal laws penalizing offences against the integrity of its own investigative or judicial process to offences against the administration of justice referred to in this article, committed on its territory, or by one of its nationals. 39 Proper coordination between the ICC and the relevant authorities of the States Parties is necessary in order to ensure that offences with regard to the administration of justice be appropriately addressed. Defence counsel's conduct to amount to a breach of the formal rules of tribunals remains largely unclear.
Balancing competing obligations to the client and to the court
Some important practical issues which could represent significant challenges for international criminal Defence lawyers, and which might result in disciplinary proceedings if not handled properly, are:
1) how to approach the examination of victim-witnesses;
2) how to deal with a client who wants to testify falsely;
3) how to deal with Prosecution offers in exchange of a guilty plea and advising the client in that regard; and 4) whether to follow the client's instructions to boycott or disrupt the proceedings.
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Defence counsel has an affirmative duty to represent the accused to the best of her or his abilities and to that end must effectively test the strength of the Prosecution's case. Practice generally shows major differences between the purported strength of the prosecution's case at the beginning of the trial and its strength after having been duly tested in the courtroom by experienced Defence counsel. Should a Defence counsel be subjected to disciplinary proceedings for not filing the after the deadline, or because it exceeds the allocated number of pages, seems to place procedural rules above substantive rights of the accused, and in particular, the right to a fair trial. 45 At the same time, fair trial considerations cannot be construed as a license for Defence counsel to disregard procedural rules, as opposed to creating an obligation on the relevant tribunal to accommodate legitimate concerns and demands of the Defence.
The examination of victim-witnesses, defendant's testimony, and pleabargaining
There are five critical questions a Defence counsel must consider with regard to witness testimony, which include internal consistency, factual consistency, consistency with other witnesses, trustworthiness, and plausibility. Defence counsel must determine whether to impeach victim-witnesses when there is a basis for doing so and how confrontational to be during examination without appearing
callous or overstepping what is perceived as acceptable. This particular challenge also highlights the tension between the duty to the client and the rules relating to the examination of witnesses and victims. 49 The situation brings to the fore the differences between advocacy styles of lawyers with a common law background and those with a civil law background. In an adversarial trial system it is for the Defence counsel to test the evidence and to undermine the credibility of a prosecution witness when there is a good cause to do so. In canvassing a possible middle ground between overzealous and unduly timid trial advocacy, Iontcheva
Turner has suggested that an explanation by the ICC regarding lawyer's duties to the court 53 See Rule 84bis of the ICTY RPE which explicitly allows for a statement of the accused. While no unsworn statements from the dock are explicitly allowed under the ICTR and RSCSL RPE, in practice sometimes the accused were allowed that opportunity. Rule 84 of the ICTR RPE and RSCSL RPE concern opening statements which can be made by the accused before the presentation of the evidence by the prosecution or before the presentation of the evidence by the defence. ICTY Rule 84bis reads "(A) After the opening statements of the parties or, if the defence elects to defer its opening statement pursuant to Rule 84, after the opening statement of the Prosecutor, if any, the accused may, if he or she so wishes, and the Trial Chamber so decides, make a statement under the control of the Trial Chamber. The accused shall not be compelled to make a solemn declaration and shall not be examined about the content of the statement. Appeals Chamber found that the plea was uninformed and involuntary, and thus remanded the case for trial. 55 At the ICTR, Jean Kambanda tried to withdraw his guilty plea after receiving a life sentence. 56 These examples show that Defence counsel has the affirmative duty to properly advise the accused at all stages of the proceedings, including plea negotiations. By entering a guilty plea, a defendant waives certain fundamental rights, including the right to remain silent, the right against self-incrimination, the right to require the Prosecution to prove its charges beyond a reasonable doubt, and the right to put forward a defence against those charges. 57 In discussing plea-bargaining practices at the ICTY, Dixon and Demirdjian have pointed out that Defence counsel will need to be especially resourceful and creative in their advice to defendants, teasing out the various grounds for mitigation, and always with a keen sense of the trial chambers' wide discretion. 58 The Defence counsel must explain to the 
Balancing competing duties and professional relationships
A good working relationship between Defence counsel and the defendant, based on trust and mutual respect, is very important for preparing and mounting a proper defence case. In one case the accused were brought to the courtroom under circumstances which were denigrating to them, that is, in blindfolds. The Defence counsel brought this situation to the attention of the Chamber, including the accused intention to boycott the proceedings if the blindfolding continued, which resulted in these unnecessary measures being lifted by the security detail. 59 Defence counsel can never affirmatively advise the client to boycott or disrupt the proceedings. Even in the extreme and rare circumstances where a tribunal refuses to take steps to address a situation which undermines or violates the rights of the accused, counsel is nonetheless required to try all available legal remedies, as boycotting the proceedings is an extreme form of procedural disobedience which could attract punishment for contempt. Practitioners, scholars, and others have started asserting more frequently that a Defence counsel is an 'officer of the court'. From an institutional perspective, in contrast to its status at the Special Tribunal for Lebanon (STL), the Defence is not a constitutive part of the international judicial mechanism at the ad hoc tribunals, the ICC, or the SCSL. 61 Does that mean that Defence counsel owes a primary duty to the client or to the court? While Defence counsel must see the interests of the client as primary, on some issues Defence counsel has a co-extensive duty to the court and the client. Defence counsel must be aware of their professional obligations and try to solve differences which might arise through the various procedures and venues available.
Complying with national and international standards of professional conduct
Defence counsel practicing before ICs come from different countries and have to comply with one or more domestic codes of professional conduct, in addition to the specific legal framework applicable at each IC. 62 Because of legal training and legal culture affinity, counsel to their domestic bar requesting disciplinary proceedings and the latter has agreed to hold such proceedings. More generally, the issue of disciplinary measures for professional misconduct before ICs could potentially be addressed through bilateral agreements between the relevant IC mechanism and the national bars of Defence counsel accepted to practice before that IC.
Concluding remarks
Practicing as Defence counsel is a challenging and demanding job. Professional misconduct on the part of Defence counsel, be it in the form of contempt of court or interference with the administration of justice, needs to be addressed. At times it may not merit disciplinary proceedings, and a simple cautioning by the Bench will be a better option. But when actions carry the potential to pervert the course of justice, the institutional disciplinary mechanisms need to fully address the problem. That might mean adopting measures of punishment which would potentially deter others from engaging in similar wrongful behavior. For these measures to have effect, it is necessary for the international criminal courts to work closely with the national bar associations and with each other. The most efficient means of deterring breaches of professional standards of conduct, however, is to require training about the rules of conduct at the ICs.
Finally, it should be recalled that although occurring in different forms, Defence counsel misconduct has been quite rare. Only one case was deemed grave enough for the lawyer concerned to be removed from the list of assigned Defence counsel in the over twenty years of the existence of the ICTY. Considerations of legitimacy and effectiveness require that international criminal proceedings be conducted in accordance with the highest standards.
In light of these considerations, lawyers practicing before the ICs must maintain a consistent level of awareness of the standards of conduct which apply to them at any given time, and the ICs must insure that Defence counsel are provided with adequate training and support so as to insure that those standards are applied in their day-to-day work.
